


Marcellus Shale Communities: Report, Recommendations and Resources
for a Collaborative Approach to Planning and Local Land Use Tools

[October, 2010]

A meeting of Central New York planning agencies and departments was held July 12, 2010 to discuss planning
issues related to Marcellus Shale communities: what is at stake; unknowns; what is possible in terms of local
regulation; and a collaborative approach to recommendations for municipalities in preparation for potential
impacts of gas industry land use locally and in the region.

It was agreed that collaboration in providing access to local land use regulatory advice, information, and
training sessions related to gas industry use impacts would be helpful for central New York municipalities
within the extent of the Marcellus Shale. This report aims to begin a collaborative and informative planning
process. As a result of this collaborative planning effort, and additional research, this report was compiled by
the Central New York Regional Planning Board (CNY RPDB) Community Development Program to provide a
Background, Recap of Discussion and Resources, and Draft Recommendations for counties and municipalities.

BACKGROUND

APRIL 20, 2010: “NY State DEC Commissioner Pete Grannis predicts the DEC will finish drafting regulations to
be followed for gas drilling permits in New York State by fall of 2010. He said he expects drilling to begin by
spring or summer of 2011.” "

Although the New York State Department of Environmental Conservation (NYS DEC) has said it will now require
individual environmental reviews for hydrofracking permits within the Skaneateles and Catskill watersheds;
individual environmental review will not be required for the remaining 90% of the Marcellus Shale area in New
York State. Communities outside these two watershed areas, their public infrastructure, and valued public and
private water resources may still be at risk from impacts of gas industry practices.

Local municipalities currently have no clear legal authority to regulate the gas industry because existing laws in
New York State give mineral rights laws precedence over town laws. Because Article 23 of NYS Environmental
Conservation Law on Mineral Resources supersedes local municipal laws, municipalities have extremely limited
legal authority to regulate gas exploration and extraction operations within their own jurisdictions. If, or when,
New York State approves a permitting process for horizontal gas drilling operations (hydrofracking) in the state, it
is unclear whether the industry’s operations can be locally regulated when valid drilling leases and permits are in
place. Gas drilling leases are currently being negotiated between land owners and the extraction industry across
the region. Permits to drill would be granted by NYS DEC. Municipalities have no input in either process, and clear
legal authority to prevent drilling in local jurisdictions has not yet been established in New York State Courts.

IMPLICATIONS FOR LOCAL GOVERNMENTS

While gas development offers potential economic gains for property owners and local governments,
municipalities need to plan for impacts to their capital assets. This step is critical to assure that municipal costs
do not exceed revenues received from this development, whereby tax payers are subsidizing the residual
effects of gas extraction. The result could be burdensome fiscal issues for municipalities in southern Central
New York counties where town budgets are small and tax burdens per capita are relatively high. Impacts to
Town and County roads, culverts, and bridges, may be issues of significant concern given the frequency of truck
traffic and weight of vehicles required for gas extraction.’

! http://www.syracuse.com/news/index.ssf/2010/04/environmental_conservation_com.html
? Preparing for Gas Development: Understanding Impacts and Protecting Public Assets, A Gas Drilling Research Task Force Report For Sullivan
County, February 13, 2009



The protection of valued drinking water resources in central New York communities is another significant
concern. The 2008 New York State Department of Environmental Conservation Section 305(b) Report, Ground
Water Assessment, C-1 states:

“New York’s population dependence on ground water is considerable. Of New York State’s 62
counties a total of 27 (44%) are more than half dependent on ground water for their combined public
and self-supplied domestic water needs. Even more telling, seven counties [including] Cortland, are
more than 95% dependent on ground water.”” [Madison County is over 75% dependant on ground
water for combined public and self-supplied domestic water needs; Cayuga is over 25% dependant,
Onondaga over 12 %]

New York State’s considerable dependence on ground water points out the critical need to protect the
quality of this vital resource”

DISCUSSION AND RESOURCES

NYS DEC maintains an Oil & Gas Database with information for existing regulated well locations
http://www.dec.ny.gov/cfmx/extapps/GasQil/ , and notices of intent to issue well permits
http://www.dec.ny.gov/energy/1634.html which are updated daily, but DEC does not track gas drilling lease
locations. Parcel information on lease locations would be invaluable to municipalities, and to the region for
planning purposes for this potentially wide spread and intensive industrial land use.

County Number of Existing Regulated Wells
Cayuga 490

Cortland 30

Madison 141

Onondaga 289

Oswego 200

Total 1150

Understanding where land is being leased, and therefore where potential future industrial sites are located
would help to guide best efforts in local and regional planning for environmental resource, public
infrastructure, and community protection. Currently, parcel lease information must be laboriously collected
from individual County real property tax records.

In Madison County, gas yield has been successful in the sandstone layer above the Utica Shale. A Madison
County Planning Intern is currently working to map existing gas development leases and the County is
investigating developing a local roads ordinance and bonding.

Through Cornell Cooperative Extension, Yates County provides municipalities with a Marcellus Shale Task Force
website with good examples of a Road Preservation Use and Repair Agreement/Worksheet and mapping of oil
and gas leases from 2005 — present, as well as mapping of Priority Agriculture and Tourism Protection
Corridors:

http://counties.cce.cornell.edu/yates/MarcellusShale.html

http://cce.cornell.edu/EnergyClimateChange/NaturalGasDev/Pages/MunicipalOfficials%27Information.aspx




Regulated Well Locations in Central New York
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Data obtained from NYS DEC Division of Mineral Resources. This map was created for planning purposes only.
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The Oswego River/Finger Lakes Watershed is one of the largest in New York State and includes the drainages of
the Oswego, Oneida, Seneca and Clyde Rivers. Its headwaters originate in the southwestern Adirondack
Mountains in the east and along the northern edge of the Appalachian Plateau and flow across the central
lowlands before emptying into Lake Ontario. The watershed includes most of the New York Finger Lakes which
comprise about 6% of the total surface area of the watershed. All of Seneca County is located within the
watershed as is most of Onondaga, Cayuga, Tompkins, Schuyler, Yates and Ontario Counties, and much of
Oswego, Oneida, Madison and Wayne Counties. Smaller parts of Lewis, Cortland, Chemung, Steuben and
Livingston Counties are also in this central New York watershed. Although there is clearly an identified need, a
watershed monitoring program and central point of dissemination for gas drilling leases and permit mapping
has not been established for the Oswego River/Finger Lakes Watershed.

The map at left
shows the outline
(red) of the Oswego
River/Finger Lakes
Watershed in
Central New York
and the extent of
the Marcellus Shale
into southern
central New York.
The Finger Lakes
are shown in
white.(Source:
NADO Research
Foundation Report,
“Natural gas
Drilling in the
Marcellus Shale:
Regional Economic
Oportunities and
Infrastructure
Challenges”, May
2010.Annotated by
CNY RPDB).

The Susquehanna River Basin Commission (SRBC) has extensive resources and guidance on-line related to issues,
regulations and reports concerning water withdrawals, water quality monitoring, and gas drilling within the
Susquehanna River Watershed. The SRBC effort is the result of a congressionally-approved, tri-state and federal
partnership working to assure the protection of the Susquehanna River Watershed. Although central New York’s
Oswego River/Finger Lakes Watershed is one of the largest watersheds in the State, significant policy differences
exist between the Susquehanna and the Oswego River/Finger Lakes Watershed which is not protected by a
congressionally approved protection partnership. The work of the SRBC does provide a useful model for regional
management of comparable issues within the Oswego River/Finger Lakes Watershed in central New York.

http://www.dec.ny.gov/energy/1603.html

http://www.srbc.net/

http://www.srbc.net/programs/projreview.htm

http://www.srbc.net/programs/projreviewmarcellus.htm

http://www.srbc.net/programs/projreviewmarcellus.htm




Regional and County level planning efforts to effectively assist municipalities in anticipating and mitigating
future impacts to water and other resources of significant value, are currently forestalled by the cumbersome
process of gathering industry leased parcel location information from individual records of County Real
Property Tax offices.

http://www.dec.ny.gov/lands/53758.html

http://www.dec.ny.gov/chemical/23837.html

IMPORTANT QUESTION AND ANSWERS

Q. What permitting will be required for re-injection of “produced water” into older wells?
A. “Class 2 Disposal Wells” in NYS require both a DEC and EPA permit prior to re—injection.3
Q. Can Zoning Regulation be used to locate industrial uses including gas drilling?

A. The answer to this question appears to be “unknown/maybe.” The NYS Supreme Court will inevitably make a
decision on this question based on the first such case brought in New York State. A precedent ruling in
Pennsylvania in February 2009 “Huntley vs. Huntley” appears to have upheld local zoning authority over industrial
land use in that state. However; the precedent does not align directly with New York State law. Funding the cost
of the first court regulatory zoning case in NYS will be the biggest challenge for Marcellus Shale municipalities. The
outcome in New York State is as yet unknown, but zoning controls do remain a possibility.

http://www.riverreporter.com/issues/10-02-11/editorial.shtml

http://thetimes-tribune.com/news/greenfield-twp-says-gas-driller-violated-zoning-ordinance-and-must-
stop-1.534074

Q. Can surface/ground water withdrawals be locally regulated?

A. Water withdrawals are regulated as a part of the NY State DEC permitting process. Municipal water
withdrawals must be within existing capacity.

Q. How can costs be determined for conditions analysis of existing roads, culverts and bridges on identified
“Haul Routes”?

A. Cost estimates can be based on typical per mile costs associated with roadway class designations.
Methodologies exist to establish road damage costs, such as the American Association of State Highway
Transportation Officials (AASHTO) standard for equivalent single axle loads (ESALs). This approach may be
useful in establishing the percentage of road damage attributable to truck traffic resulting from gas
development and may provide baseline data for establishing the costs associated with this type of
development. An ESAL-based approach would be useful in establishing monetary values for financial
undertakings. (See Cornell Local Roads Program website for examples model town ordinances for road
preservation at http://www.clrp.cornell.edu/resourcesLinks/model ordinances.htm)

Q. Can municipalities require that heavy industry companies cover the cost of road conditions analysis prior
to commencement of permitted operations within the municipality?

A. Yes (see Yates County Roads Preservation and Use Agreement at
http://counties.cce.cornell.edu/yates/MarcellusShale.html)

® Frank Brock, U.S. EPA Region 2, July 2010.



There are some actions that local municipalities can take proactively to help protect their local environmental
health, public infrastructure, and quality of life. These actions will not prevent gas drilling in any municipality in
New York State, but they may help lessen the impacts associated with gas development within a jurisdiction.
Because these are some of the only controls local governments can legally exercise over the gas exploration
and extraction industry in their jurisdictions, they are strongly encouraged actions to be taken if possible well in
advance of the expected start of local gas industry operations, potentially as early as spring of 2011.

RECOMMENDATIONS FOR MUNICIPALITIES

1.

Municipalities should work to anticipate likely and best case “haul routes” to and from potential
drilling sites based on any available local and neighboring leased parcel or permit location information,
existing infrastructure, and population patterns.

Municipalities should encourage interested community members to follow drilling permit releases and
to serve as a point of contact to the County for information sharing. This will enable new permits to be
tracked as they are issued. Permit releases are updated daily via NY DEC Qil and Gas Database at
http://www.dec.ny.gov/cfmx/extapps/GasOil/ .

Municipalities should require local site plan review as part of driveway permitting process to assure the
location of access drives from local roads to gas pad areas will minimize impacts to neighboring
property owners. Access to drilling lease areas from local roads should be carefully reviewed, planned
and delineated on a case by case basis for each local drilling operation.

To protect community roadways from intensive use at all hours of the day and night, Municipalities
should consider adopting restrictions to hours of operation on local roads for heavy industrial uses.

To protect night sky conditions in neighboring residential areas, and to protect local ambient noise
conditions near drilling sites, Municipalities should consider defining and adopting allowable local light
and noise levels for neighboring properties. (See Smart Code Module Light and Noise Levels, DPZ & Co.,
http://transect.org/modules.html )

Municipalities should consider local regulatory measures for the protection of water supplies from
Seismic Testing activities.

Neighboring municipalities should work together where possible to establish inter-municipal
agreements to ensure policies that provide maximum protection of local environments, communities,
and regions by identifying and preparing for the potential impacts of intensive, heavy industry
operating on roadways connecting neighboring municipalities.

Municipalities interested in employing local zoning protections related to gas industry land uses within
their jurisdictions (this option is still legally uncertain and would have to be validated in NYS Courts)
should consider establishing a common legal defense fund (among multiple NYS municipalities) to
support the costs of the first New York State zoning law court case that will undoubtedly end up in the
New York State Supreme Court. A cooperative funding effort could protect individual municipalities
and tax payers from bearing the bulk of potential legal costs. Once a NYS municipality’s zoning
authority is upheld in the NYS courts, that case will provide the legal foundation for rulings on the
authority of local land use controls in future cases. An “opt-in” legal defense fund might be an
appropriate initiative of the New York State Association of Towns.

RECOMMENDATIONS FOR COUNTIES

1.

To make gas lease location information more easily accessible, and therefore make critical mapping
and planning possible; County Real Property Tax offices should provide new parcel lease location
information to County Planning departments as it becomes available. At a minimum, Counties should
institute a more consistent standard for recording gas lease information from property records such as
a consolidated recording or flagging of parcel data for all new drilling leases.

As information becomes available on locations of new drilling permits issued by NYS DEC, County
Planning departments should make efforts to determine the locations of the most immediate threats
to public infrastructure, health, safety, and the general welfare of the community. Leased properties,



permits, and drill pads should be located through GIS mapping on local parcel maps as a basis for
planning “haul routes,” emergency management, and other industry-related considerations.

Drilling permit releases (updated daily via NY DEC Oil and Gas Database at
http://www.dec.ny.gov/cfmx/extapps/GasQil/ ) should be mapped at the County Planning level.
Counties should conduct workshops offering advice and resources to help Municipalities understand their
options for adopting local permitting and bonding requirements for heavy industrial use of local roads.
County health departments should consider establishing a fee for service baseline water quality testing
program (prior to the start of any drilling operations) for all valued water resources in the community
including private drinking water wells. Such a program could potentially facilitate minimum testing
standards for certified samples, and provide cost savings to individuals. Tested water samples should
be documented and secured for future use in court if that should become necessary (USGS estimates
that environmental accidents have occurred at a rate of approximately 1 in 100 active Marcellus Shale
drilling operations in recent years).

Counties should urge the NYS Legislature to amend the Real Property Tax (RPT) Law so that in the
event a gas developer, or gas company, does not pay their real property taxes to a local jurisdiction,
municipalities have an enforcement mechanism to recover unpaid property taxes. Under the current
RPT Law, the gas developer pays property taxes based on the annual amount of gas production per
well as opposed to the assessed value of the property. Enforcement based on assessed value is
addressed via a tax lien and, if necessary, property seizure. Enforcement mechanisms such as property
seizure are not a remedy for tax avoidance based on gas production since payment is not tied to the
“physical attribute” of real property. Therefore, a tax compliance measure needs to be developed and
enacted to protect municipalities in such situations.

Analysis of real property tax data and the system used by the NYS Office of Real Property Tax Services
(ORPTS) in assessing gas production reveals that municipalities will indeed see additional local tax
revenues from gas development. However, as gas production is taxed under the same formulae as real
property, tax revenues will be shared with local school districts. Typically, local school taxes will consume
more than half of the property tax revenue generated from gas development, while on average 20% of tax
revenues will flow to the County and 20% to the Town where the gas well is located. Another area of
concern is whether the state’s Real Property Tax Law provides for adequate enforcement on collection of
local taxes covering natural gas development.

The formula for apportioning property tax revenue from gas development among towns, counties and
schools districts underscores the importance of reviewing and adopting proper cost recovery measures for
addressing impacts on local infrastructure, so that revenue generation is maximized without unduly
burdening the local tax base of municipalities.

RECOMMENDATIONS FOR BOTH MUNICIPALITIES AND COUNTIES

1.

Counties and Municipalities should consider requiring pre-use roads assessments performed by a
municipality-approved NYS licensed Civil Engineer, and paid for by any industrial use company
expecting to heavily use local roads and infrastructure.

Counties and Municipalities should establish “financial undertaking agreements” (i.e., cash bond,
escrow, or letter of credit) sufficient to cover the real cost of potential damages to Town and County
roads and associated infrastructure (e.g., drainage, culverts and bridges).

Counties and Municipalities should urge the New York State Legislature to incorporate an ESAL
(Equivalent Single Axel Load) -based methodology in providing municipalities with the means to
quantify and recover costs in protecting public infrastructure assets. Legislation that enables or
encourages such a methodology would eliminate the "guess work" and ad hoc negotiations between
municipalities and the gas industry over estimating damages and setting bonding requirements.
Counties and Municipalities should work with NYS Legislative delegation in developing and supporting
proposed legislation to mitigate the ambiguity of NYS Environmental Conservation Law Article 23.
Counties and Municipalities should inform NYS DEC of local environmentally sensitive areas of concern
to determine if appropriate criteria exist for designation as a “Critical Environmental Area” (CEA).



Aquifers, wellheads, high quality surface waters, rare and endangered species habitat, and watersheds
should be considered.

6. Counties and Municipalities should adopt local regulations requiring driveway permits for access to
county and local roads for heavy-industrial operations, and for the issuance of a 911 address. Access to
drilling lease areas from local roads should be carefully reviewed, planned and delineated on a case by
case basis for each local drilling operation. NYS DEC storm water construction permitting process
requires construction site owner/operators to submit construction plans as part of the permitting
process, however, site plans are not reviewed at the state level unless the planned stormwater
controls are not in conformance with state approved practices, the site is located on a steep slope,
discharges to a AA classified water, or is located in a TMDL watershed. State stormwater construction
permits are generally issued in 5 days from submittal of the Notice of Intent; 60 days in the event that
any of the previous conditions are met. This leaves very little time or opportunity for local planning
that addresses other issues of access to local and county roads such as impacts to neighboring
properties, optimum haul routes, etc. These other considerations highlight the need for municipal site
plan review and approval for driveways in addition to the issuance of DEC Construction Permits.

7. County Offices of Emergency Management (OEM) should require a list of operational telephone
numbers and email addresses of management contacts related to each gas well site, in particular,
emergency contacts that can be called in the event of an incident at or near a drill site or established
gas well. Natural gas development requires a number of emergency management protocols to
anticipate emergencies and facilitate coordination with local emergency services and first responders.
OEM should interface with NY Alert to inform County residents of a chemical spill or gas fire. OEM
should communicate with the public about the importance of registering on-line with NY-Alert to
secure receipt of notifications of emergencies. Storage and transportation of waste water/or “fracking”
fluid should be reviewed with emergency response agencies by each operator of a drilling/well site. For
the purposes of health treatment by EMS units and hospital ER’s, the exact contents of the fracing fluid
should be on record so that proper treatment can be provided in the event of spills or contamination
incidents. OEM and municipal emergency management staffs should interact with DEC mineral division
to understand the use of blow-out preventers during drilling operations, so as to understand how to
control unexpected flows of gas which could result in fires. Along with the DEC, OEM and municipal
emergency management staff should have an opportunity to witness a blow-out preventer test prior to
drilling. Local emergency management personnel should understand the gas flaring procedure and the
layout of flow lines.
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Shaw Rea, Esq., Bosworth & Fuller, Bronxville, NY, March 2009.

New York Zoning Law and Practice Report, January/February 2010, Vol.10, No.4, Natural Gas Production and Municipal Home Rule in New
York, Mickael E, Kenneally and Todd M. Mathes, Thompson Reuters, Rochester, NY.

Penn State College of Agricultural Sciences  Cooperative Extension School of Forest Resources, Water Facts #28, Gas Well Drilling and Your
Private Water Supply, March 2010.





